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ISSUE: Can a person arrested on probable cause for a serious offense lawfully refuse 
to provide a buccal swab for DNA testing and entry into databanks? 
 
 Per PC § 296(a)(2)(C), adults arrested for, or charged with, “any felony offense” are 

required to provide buccal (sounds like “buckle”) swab samples for DNA testing (juveniles 

must provide samples upon felony conviction, or when registration is required under PC § 290 

or § 457.1). Additional requirements are set forth in PC §§ 296.1, 296.2. It is a misdemeanor 

for a person to refuse to permit swabbing when required. PC § 298.1(a). Peace officers 

and other specified officials may use reasonable force to obtain samples from uncooperative 

persons, as prescribed in PC § 298.1(b), (c). 

 The US Supreme Court has previously ruled that the Fourth Amendment permits taking 

buccal swabs from those arrested for “serious offenses,” as part of routine booking 

procedures. Maryland v. King (2013) 569 US 435, 465-66. See 1MB 2013-13. But a California 

appellate court ruled that the procedure violates the search-and-seizure provisions of the 

California Constitution. People v. Buza (2014) 180 Cal.Rptr.3d 753 (overturning a conviction 

for refusal to provide a sample). Reversing the Court of Appeal, the California Supreme Court 

has now ruled (4-3) that an adult arrested on probable cause for a serious offense may be 

convicted of a violation of § 298.1(a) for refusing to permit a buccal swab to be taken. 

 ● When he was caught immediately after setting fire to a police car, Mark Buza was 

arrested for felony arson. He refused buccal swabbing and was convicted of both arson and 

refusal to provide a DNA sample. He made various arguments as to why hypothetical cases 

might have to be decided differently, but the California Supreme Court majority, acting 
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according to precedent, confined its ruling to the issue actually before it and found that Buza’s 

conviction violated neither the state nor federal constitutions. 

 ● King upheld saliva sampling during booking for “serious offenses,” whereas PC § 

296 provides for samples in case of arrest for “any felony offense.” This difference in 

terminology does not invalidate California’s statute, said the court, because “as a matter of 

ordinary usage, a felony is considered a ‘serious’ offense.” People v. Buza (2018) WL 

1570366, Slip opn. at 16. 

 ● To invalidate Buza’s conviction, the Court of Appeal had invoked the search-and-

seizure analogue of the Fourth Amendment in the California Constitution, article l, section 13. 

But with rare exceptions, the California Supreme Court has “ordinarily resolved questions 

about the legality of searches and seizures by construing the Fourth Amendment and article l, 

section 13, in tandem. … [W]e have treated the law under article l, section [now] 13, of our 

state Constitution as ‘substantively equivalent’ to the Supreme Court’s construction of the 

Fourth Amendment.” Id., Slip opn. at 32-33.  

Finding no persuasive reason for state departure from King’s analysis, the California 

Supreme Court held California’s DNA collection requirement “valid under both the federal 

and state Constitutions….” Id., Slip. opn. at 2. Accordingly, “Defendant’s conviction for 

failing to submit a sample of his DNA therefore did not violate the Fourth Amendment to the 

federal Constitution,” and because of the “tandem” analysis under the California Constitution, 

“the requirement was not unreasonable” on state grounds, either. Id., Slip opn. at 29, 40. 

 

BOTTOM LINE: An adult arrested on probable cause for a felony offense may not 
lawfully refuse to provide a buccal DNA sample. 
 

      (Bold emphases added and citations omitted from quoted material.) 
 


